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NOTICE OF MOTION 

 PLEASE TAKE NOTICE that on January 5, 2012 at 1:30 p.m. in Courtroom 3, 17th 

Floor, before the Honorable Richard Seeborg, 450 Golden Gate Avenue, San Francisco, CA 

94102, or as soon as the matter may be heard, Plaintiffs City and County of San Francisco (“the 

City”), Central City SRO Collaborative, San Francisco Tenants Union, and Housing Rights 

Committee of San Francisco (collectively, “Plaintiffs”) will and hereby do move pursuant to 

Federal Rule of Civil Procedure 59(e) to amend the Court’s October 25th Order Granting 

Defendant’s Motion for Summary Judgment.  Plaintiffs seek the deletion of Court’s interpretation 

of Section 631.451(b) of the Postal Operations Manual as well as its finding that the Postal 

Service did not violate its regulations by denying centralized delivery to SRO residents in San 

Francisco. 

 This motion is based on the Federal Rule of Civil Procedure 59(e), the following 

Memorandum of Points and Authorities, the accompanying declarations of Michael M. Markman 

and Ryan M. Buschell, each with supporting exhibits, a Request for Judicial Notice, and such 

other matters and oral argument as the court may consider. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 Plaintiffs ask the Court to amend its Order Granting Defendant’s Motion for Summary 

Judgment pursuant to Federal Rule of Civil Procedure 59(e).  In its Order, the Court wrote, “By 

using single-point delivery for SROs, the USPS is not violating its own regulations in the form of 

the POM.”  Doc. No. 351 at 20.  The Court’s conclusion was based in part on the Court’s finding 

that:   
 
 What plaintiffs fail to acknowledge, however, is that POM § 631.45 does not mandate the 
 treatment of all family hotels as residential apartments mandated to receive centralized 
 delivery.  Rather, the regulation simply states that delivery of mail to individualized boxes 
 in these family hotels is permitted if the “installation and maintenance of [such] mail 
 receptacles is approved by the Postal Service.”   POM § 631.451(b).  No evidence exists in 
 this record that the USPS approved installation of mail receptacles for the purposes of 
 converting to centralized delivery. 
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Doc. No. 351 at 19-20.  Plaintiffs ask the Court to delete its finding relating to the requirements of 

Section 631.451(b) of the Postal Operations Manual (the “POM”) and the Court’s ultimate 

conclusion that “the USPS is not violating its own regulations” for two reasons. 

First, Plaintiff City and County of San Francisco is pursuing a regulatory challenge before 

the Postal Regulatory Commission (the “PRC”) to the Postal Service’s activities relating to SROs 

in San Francisco.  The PRC is empowered by statute to hear Postal regulation challenges based on 

discrimination.1  39 U.S.C. § 403(c), 3662.  Congress conferred exclusive jurisdiction to hear such 

challenges to the PRC under the Postal Reorganization Act (the “PRA”).  For this reason, the 

parties did not ask the Court to rule on whether the Postal Service was in violation of the POM. 

Instead, the Plaintiffs pointed to section 631.45 of the POM as evidence of discrimination against 

SROs as a category compared to the general category of all multi-unit residential buildings, a key 

area of inquiry for an equal protection analysis.  Hearing Tr. at 54-55. 

Second, as a substantive matter, Section 631.451(b) does not grant the Postal Service the 

discretion implied by the Court’s opinion.  The Court was not briefed on the topic of the 

installation and maintenance of mailboxes mentioned in section 631.451(b), or its place in the 

POM’s regulatory scheme.  The Postal Service never pointed to this aspect of the regulation in its 

argument and so the Plaintiffs did not address it.  Section 631.451(b) does not grant the Postal 

Service absolute discretion to deny centralized delivery to conforming buildings by declining to 

approve installation and maintenance of mail receptacles.  Rather, Postal regulations, the 

regulatory history, and Postal Service practice all support the conclusion that POM § 631.451(b) 

merely requires that buildings install the appropriate type of mailbox in the manner described in 

POM § 632.6, et seq.  Unfortunately, the statement in the Order concluding that, to defeat the 

Postal Service’s summary judgment motion, Plaintiffs were required to come forward with 

evidence that the USPS approved installation of mail receptacles for the purposes of converting to 

                                                 
1 The City’s regulatory challenge before the PRC is not burdened by the analytical framework of 
rational basis review, which this Court had to apply in assessing Plaintiffs’ constitutional challenges 
in this case. 
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centralized delivery, is clearly erroneous. 

Although the Plaintiffs disagree with the Court's resolution of their constitutional claims, 

this motion only seeks the deletion of the Court's regulatory finding.  That finding was 

unnecessary to the resolution of the claims actually before the Court and may be removed without 

disturbing the Court's ultimate conclusion. 

II. ARGUMENT 

The Court has discretion to reconsider and amend a judgment pursuant to Federal Rule of 

Civil Procedure 59(e).  Fed.R.Civ.Pro. 59(e).  “Reconsideration is appropriate if the district court 

(1) is presented with newly discovered evidence, (2) committed clear error or the initial decision 

was manifestly unjust, or (3) if there is an intervening change in controlling law.”  School Dist. 

No. 1J v. ACandS, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993).  The second of these tests is satisfied 

here. 

A. This Court Did Not Have Jurisdiction to Decide Whether The Postal Service 
Violated its Own Regulations 

Under the PRA, the Postal Regulatory Commission has exclusive jurisdiction in the first 

instance to decide statutory and regulatory challenges involving the Postal Service.  See Currier v. 

Potter, 379 F.3d 716, 725 (9th Cir. 2004) (“Given this statutory backdrop, we are satisfied that the 

PRA evinces Congress's general intent to withdraw judicial scrutiny of postal regulations.”).  In 

accordance with the PRA, and the guidance provided by Currier, Plaintiffs did not pursue 

regulatory or statutory claims in this case.  During all phases of this litigation, both parties 

acknowledged that Plaintiffs’ regulatory challenges could not be heard before this Court.  See, 

e.g., Doc. No. 21 at 2 (“Under the PRA, Congress further removed the district courts’ jurisdiction 

over claims regarding postal rates and services.”); Doc. No. 19 at 13-14 (representing that 

Plaintiffs did not bring a regulatory claim before the district court).   

Instead, Plaintiff City and County of San Francisco filed a regulatory challenge before the 

PRC.  That action is pending.  The PRC recently ordered the parties to submit briefing concerning 

the impact of this Court’s summary judgment ruling on the PRC action.  Buschell Decl., ¶ 2, Exh. 

A.  Section 631.45 of the POM is highly relevant to the constitutional questions that were before 

Case3:09-cv-01964-RS   Document357    Filed11/18/11   Page4 of 7



 

4 
PLAINTIFFS’ NOTICE OF MOTION AND RULE 59(e) MOTION TO ALTER OR AMEND THE JUDGMENT 
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT, CASE NO. 3:09-CV-01964-RS (EDL)  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

  

this Court, as evidence of a lack of rational basis under this Court’s Equal Protection analysis.  See 

Doc. No. 304 at 16-17.  But, the PRC can and should decide the question of whether the Postal 

Service’s discriminatory treatment of SROs violates Postal Service regulations.  Plaintiffs are 

concerned that the Postal Service will attempt to use this Court’s order to suggest to the PRC that 

the regulatory issue has already been definitively decided. 

B. This Court’s Interpretation of § 631.451(b) is Clearly Erroneous. 

Section 631.451 conditions centralized delivery on a number of factors, including the 

physical characteristics of the building and on whether “[t]he installation and maintenance of mail 

receptacles is approved by the Postal Service.” POM § 631.451(b).  This provision was never 

intended to impart unfettered discretion to the Postal Service to disapprove of installation of mail 

receptacles in a sub-category of multi-unit residential buildings where the receptacles themselves 

meet the physical criteria for Postal Service approval.   

The requirements for mailbox receptacle installation and maintenance are set out elsewhere 

in the Postal Service regulations.  Section 632.6 of the POM, entitled “Apartment House 

Receptacles,” describes the criteria on which the Postal Service is to base its approval.  POM § 

632.6, et seq.  For example, buildings must install a mailbox model that was made by an approved 

manufacturer, see POM § 632.621, ensure that the mailbox is covered by a canopy, see POM § 

632.622(b), and is provided adequate night lighting, see id.  Additionally, owners and building 

managers are required to keep all receptacles in good repair and notify the postmaster when 

inside-letterbox locks are no longer needed.  See POM § 632.627.  When new apartment buildings 

are constructed or existing buildings remodeled, Section 632.63 requires the Postal Service to 

inform builders and owners of these requirements and “provide a suitable inspection to ensure that 

only approved receptacles are installed in conformance to these regulations.”  POM § 632.63.   

Nothing in Section 631.451(b) or 632.6 (or anywhere else in the Postal Service regulations 

that Plaintiffs are aware of) gives the Postal Service discretion to decide to reject receptacles that 

meet these regulatory criteria.  Thus, the requirement in Section 631.451(b) that “[t]he installation 

and maintenance of mail receptacles is approved by the Postal Service” simply means that the 

Postal Service must have conducted the inspection mandated by Section 632.63 and approved the 
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building as having complied with the applicable regulations.  The regulatory history of these 

provisions confirm that mailbox installation and maintenance requirements are intended to ensure 

the safety and efficiency of city delivery, not to permit the Postal Service to discriminate against a 

sub-class of multi-unit residences on a basis unrelated to proper installation and maintenance.  See 

Doc. No. 302-4, Exh. C; Markman Decl., ¶¶ 2-3, Exh. A-B. 

The bottom line is that the Postal Service may deny centralized delivery under Section 

631.451(b), but only when that denial is based on the installation and maintenance requirements 

listed in Section 632.6, et seq.  The Postal Service’s policy relating to SROs in San Francisco is to 

categorically refuse to provide centralized delivery—it will not even look at the installation and 

maintenance of mail receptacles to evaluate compliance with Section 632.6 because the Postal 

Service discriminates against all SROs as a class (unlike other similarly situated multi-unit  

residential buildings).  Doc. No. 304 at 6-7 (citing Doc. No. 304-13, Exh. K).  The Postal Service 

did not raise the issue of inspection under Section 631.451(b) as a basis for seeking summary 

judgment.  Accordingly, the Plaintiffs’ briefs did not discuss evidence relating to Postal Service 

approval of installation of mailbox receptacles in their opposition.  Simply put, the Postal Service 

policy is to discriminate against SROs by refusing to conduct any inspection whatsoever.  Doc. 

No. 304-13, Exh. K. 

III. CONCLUSION 

 For the foregoing reasons, this Court should amend its summary judgment order by 

deleting the text starting with the sentence beginning on line 12 of page 19 to the end of the 

sentence ending on line 4 of page 20. (Doc. No. 351). 

 

Dated: November 18, 2011 By:         /s/ Michael Markman _______ 
       Sherri Sokeland Kaiser 
       Tara M. Steeley 
       Attorneys for Plaintiff 
       CITY AND COUNTY OF SAN   
       FRANCISCO 
 
       Steve Collier 
       Attorneys for Plaintiffs 
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       CENTRAL CITY SRO COLLABORATIVE, 
       SAN FRANCISCO TENANTS UNION, and 
       HOUSING RIGHTS COMMITTEE OF SAN 
       FRANCISCO 
 
       Michael M. Markman 
       Kelly P. Finley 
       Joshua D. Hurwit 
 
       Attorneys for Plaintiffs 
       CITY AND COUNTY OF SAN   
       FRANCISCO, CENTRAL CITY SRO  
       COLLABORATIVE, SAN FRANCISCO  
       TENANTS UNION, and HOUSING   
       RIGHTS COMMITTEE OF SAN   
       FRANCISCO 
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I, Ryan M. Buschell, declare: 

1. I am an attorney licensed to practice before this Court and an associate at the law 

firm of Covington & Burling LLP, attorneys for Plaintiffs City and County of San Francisco, 

Central City SRO Collaborative, San Francisco Tenants Union, and Housing Rights Committee 

of San Francisco (collectively, “Plaintiffs”).  I have personal knowledge of the matters stated, 

and if called to testify, I can and will testify competently as to all matters set forth herein.  I 

make this declaration in support of the Plaintiffs’ Motion to Alter or Amend the Judgment 

Granting Defendant’s Motion for Summary Judgment. 

2. Attached hereto as Exhibit A is a true and correct copy of the Postal Regulatory 

Commission’s “Order Addressing Status of Compliant,” Filing ID 77590, Docket No. C2011-2, 

issued on November 8, 2011.  

3. I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and accurate and that I have executed this declaration on November 18, 

2011 in San Francisco, California. 

 

Dated: November 18, 2011        /s/ Ryan M. Buschell____ 
   Ryan M. Buschell 
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ORDER NO. 955 

 
 

UNITED STATES OF AMERICA 
POSTAL REGULATORY COMMISSION 

WASHINGTON, DC 20268-0001 
 
 

Before Commissioners: Ruth Y. Goldway, Chairman; 
Mark Acton, Vice Chairman;  

 Nanci E. Langley; and 
 Robert G. Taub 
  
 
 
Complaint of the City Docket No. C2011-2 
and County of San Francisco 

 
 

ORDER ADDRESSING STATUS OF COMPLAINT 
 
 

(Issued November 8, 2011) 
 

  
 The Postal Service recently sought a stay in this case pending an anticipated 

order on its motion for summary judgment in a separate but related Federal court case.1  

The Motion for Stay was filed the same day the Public Representative reported the 

parties had not reached a settlement, despite concerted efforts to do so.  He suggested 

the Commission proceed with the case, but encourage the parties to pursue a 

settlement on an independent track. 2 

                                            
1 Motion of United States Postal Service to Stay Proceedings, September 29, 2011 (Motion for 

Stay).  The Motion for Stay urged the Commission to grant the requested stay on abstention (judicial 
deference) grounds.  In an Opposition to Postal Service’s Motion to Stay Proceedings, October 7, 2011 
(Opposition), Complainant San Francisco opposed the Motion for Stay and, in particular, objected to 
reliance on the abstention doctrine. 

2 Public Representative’s Second Report Concerning Potential for Settlement (September 29, 
2011). 

Postal Regulatory Commission
Submitted 11/8/2011 4:09:34 PM
Filing ID: 77590
Accepted 11/8/2011
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Docket No. C2011-2 – 2 – 
 
 
 

 

The anticipated Court order was issued October 25, 2011.3  The Postal Service 

motion for summary judgment was granted.  The Court found against the Postal Service 

on procedural issues, but in favor of the Postal Service on substantive grounds, referred 

to collectively as constitutional claims.  The discussion of the latter included a judicial 

interpretation of the Postal Service’s centralized delivery regulation, which also is at 

issue in the Complaint. 

Given these developments, the Commission directs participants to address with 

specificity the implications of the Court order on the continued viability and scope of this 

case. 

The Commission also reiterates its strong policy of encouraging settlement of 

complaints.  It therefore further directs participants to address the possibility of 

settlement.  Participants may address any other matters they deem relevant to a 

Commission decision on the status of this case. 

 

It is ordered: 

 

1. The Commission directs participants to address the matters set out in the body of 

this Order. 

2. Responses are due November 21, 2011. 

By the Commission. 
 
 
 
Shoshana M. Grove 
Secretary 

                                            
3 See Order Granting Defendant’s Motion for Summary Judgment issued in City and County of 

San Francisco, et al., v. United States Postal Service, N.D. Ca. (No. C 09-1964 RS). 
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The Plaintiffs request that the Court take judicial notice the documents attached 

to the Declaration of Michael M. Markman, each of which is “capable of accurate and ready 

determination by resort to sources whose accuracy cannot reasonably be questioned.”  Fed. R. 

Evid. 201(b)(2). 

A Court may take judicial notice of adjudicative facts pursuant to Rule 201 of the 

Federal Rules of Evidence.  A judicially noticed fact must be one not subject to reasonable 

dispute, which means it is either (1) generally known within the territorial jurisdiction of the 

trial court or (2) capable of accurate and ready determination by resort to sources whose 

accuracy cannot reasonably be questioned. Fed. R. Evid. 201(b).  Judicial notice is mandatory 

“if requested by a party and if [the court is] supplied with the necessary information.” Fed. R. 

Evid. 201(d).  Plaintiffs request this Court take judicial notice of the following Exhibits: 

 

A. Section 47 of the Postal Bureau’s Manual of Instructions, published in 1944. 

B. Part 155 of the Postal Service Manual, Post Office Services TL-223, published in 1968. 

 

  Both documents meet the requirements for judicial notice.  The Ninth Circuit has 

taken judicial notice of both postal regulations, see Mora v. Vasquez (In re Mora), 199 F.3d 

1024, 1028 n. 7 (9th Cir.1999), and administrative bulletins, Brown v. Valoff, 422 F.3d 926, 933 

n.9 (9th Cir. 2005).  Thus, this Court can and should take judicial notice of Exhibits A and B.   

 

 Accordingly, Plaintiffs request that the Court take judicial notice of Exhibits A through 

B attached to the Declaration of Michael M. Markman. 

 

Respectfully submitted, 

Dated: November 18, 2011 By:         /s/ Michael M. Markman_____ 
Sherri Sokeland Kaiser 
Tara M. Steeley 
 
Attorneys for Plaintiff 
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I, Michael M. Markman, declare: 

1. I am an attorney licensed to practice before this Court and a partner at the law 

firm of Covington & Burling LLP, attorneys for Plaintiffs City and County of San Francisco, 

Central City SRO Collaborative, San Francisco Tenants Union, and Housing Rights Committee 

of San Francisco (collectively, “Plaintiffs”).  I have personal knowledge of the matters stated, 

and if called to testify, I can and will testify competently as to all matters set forth herein.  I 

make this declaration in support of the Plaintiffs’ Request for Judicial Notice. 

2. Attached hereto as Exhibit A is a true and correct copy of Section 47 of the 

Postal Bureau’s Manual of Instructions, published in 1944. 

3. Attached hereto as Exhibit B is a true and correct copy of Part 155 of the Postal 

Service Manual, Post Office Services TL-223 (1968). 

4. I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and accurate and that I have executed this declaration on November 18, 

2011 in San Francisco, California. 

 

Dated: November 18, 2011        /s/ Michael M. Markman_____ 
   Michael M. Markman 
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